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The Department of Transportation (DOT) strongly supports Senate Bill 755 S.D.2

Proposed H.D.2.

The provisions of this bill, specifically Parts Ill, IV, and V will temporarily remove

regulatory restrictions and/or enable the Director of Transportation, with the approval of

the Governor, to exempt certain state projects from several duplicative State permitting

requirements. This will allow various DOT projects to be expeditiously completed and

help to promote economic revitalization. These new provisions will still allow for open

transp,arency in the public process and protection of the environment. It is important to

note. that removing duplicative state permitting procethes, removes the redundancies of

the review processes that are in place through federal regulations.

Additionally, Part VI will also assist the DOT by temporarily allowing a more streamlined

processing of state projects through the environmental review requirements of Chapter

343. This will allow the DOT to more timely and efficiently implement projects to meet

the growing needs of improving and maintaining our infrastructure and facilities of our

systems.

As for Part II within the list of provisions, we defer to the Office of Planning as it makes

them temporarily responsible for the issuance of special management area permits and

shoreline setback variances for state projeôts. We are in discussions with the Office of

Planning to develop a streamlined process that would expedite the implementation of

State projects without compromising the Coastal Zone Management Program.
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Similar to the Department of Land and Natural Resource’s testimony, we also request a

clarification regarding the word “proceedings” as used in PART VII, SECTION 42 df this

propoéed measure. If the intent is to allow projects that are in any stage of

implementation prior to the repeal date of July 1, 2015, to continue to be exempt

through the phases leading into construction, we recommend including the Governor’s

approval of the project’s exemption as a “proceeding”, and added in SECTION 42 of this

proposed measure.

Through the enactment of these various temporary provisions, we are confident and

excited to be an integral part of this strategy to move projects forward, generate jobs

and stimulate the economy.

Thank you for the opportunity to provide testimony.
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Chairs Chang and CofThian, Vice Chairs liar and Kawakami, and Members of the

House Cobjmittees on Water, Land and Ocean Resources, and Energy and Environmental

Protection.

The Office of Planning COP) strongly opposes SB 755 5132 HD2 Proposed. Among

other things, this omnibus bill makes OP responsible for the processing of special~

management area (SMA) permit applications for all state projects and shoreline setback

variance applications for all state siructures and activities. For the reasons discussed below,

this would set OP up for failure, risk federal finding, detract from the effectiveness of the

CZM Program to plan for and manage the sustainable use ofHawaii’s coastal resources, and

raise the specter of liability for OP and the state.

OP administers Hawaii Revised Statutes (HRS) chapter 205A, Hawaii’s Coastal Zone

Management (CZM) law, which implements the CZM Act passed by the U.S. Congress in

1972. The SMA. permitting system is part of the federal and state approved Hawaii CZM



Program. The SMA, a subset ofthe larger coastal zone, generally extends inland from the

shoreline to the nearest highway. This is the most sensitive area of the coastal zone, within

which the legislature determined that special controls on developments were needed to (1)

avoid permanent losses ofvaluable resources and the foreclosure ofmanagement options, (2)

ensure that adequate access, by dedication or other means, to public owned or Used beaches,

recreation areas, and natural reserves is provided, and (3) preserve, protect, and where

possible, to restore the natural resources of the coastal zone of Hawaii. See HRS §205A-2 1.

Within this narrow bandaround the coast, proposed “development” is required to obtain an

SMA permit from the respective county within which it is located.

First OP is woddug with state agencies to develop a streamlined process that

maintains consistency with the federal and state approved CZM Program. In our

preliminary discussions, we have had positive feedback from the state Department of

Transportation and th~ Department of Land and Natural Resources. However, we still need

to formalize the process, coordinate with other affected state agencies, and confer with the

National Oceanic and Atmospheric Administration (the f’ederal agency which funds the

state’s CZM Program). The Administration will have a proposed bill to address these issues

in the next legislative session. The process we are discussing is conceptual at this point, but it

will address the concerns outlined below and may not require additional fiindin~ or

personnel.

In the interim, OP supports certain stop-gap bills that exempt certain state projects

from SMA permitting, because those bills include a sunset date, does not change fIRS

chapter 205A, and provides that the affected agencies will consult with the CZM Program on

consistency. -

Second, OP does not have the infrastructure, staff, or finances to carry out SMA

permitting activities currently carried out by the counties. The SMA permitprocess is

part of the federal and state approved Hawaii CZM Program. When the state developed the

SMA permit system, it was detemiined at that time that the counties would be responsible for

issuing SMApermitt Over time, the counties have established regulatory systems for

SBO75SSD2ND2PROPO5BD_BED-OPj-21-12jVLO-EBP - 2 -



assessing, reviewing, holding public hearings and contested cases, and making fmal

detemiinations on SMA permits and shoreline setback provisions. These evaluations require

dedicated staff; preferably with an expertise in ocean and coastal resource planning. The

budget and staff of the county planning offices d*arf OP’s. Among other things, OP simply

does not have the budget, staff, or other infrastructure (such as a planning commission to

hold hearings) that the county planning departments have. In addition, OP does not have the

thuds to hold public hearings in each of the counties.

Third, OP is not a permitting office. The intent of the Hawaii CZM Program is a

networked concept—county, state, and federal agencies have an obligation to implement the

CZM Act with OP oversight through its CZM Program. The CZM Program provides

administration, support, and guidance to the network as the primary recipient of federal CZM

Act fUnds. This allows the CZM Program to focus on the big picture as it relates to coastal

zone and ocean planning and.policy. For example, the CZM Program works with various

University ofHawaii, public, and county, state, and federal agency stakeholders in the

following activities:

• Developing and implementing the Hawaii Ocean Resources Management Plan;

• Implementing the President’s National Ocean Policy;

• Implementing the Coastal and Nonpoint Source Pollution Control Program;

• Addressing beach access issues froma statewide perspective;

• Providing guidance and tools for coastal management that balances economic,

cultural, and environmental impacts; and

• Addressing the impacts from climate change, primarily in the area of sea level rise.

All of these projects and programs leverage limited general fUnds to obtain federal grant

monies to support these endeavors, which ensure that coastal resources (e.g., beaches, reefs,

fish, public access, etc.) are available to fUture generations.

Fourth, OP has the following additional comments for the Committees’

consideration. The SMA permitting process was developed over the course of several

SBO7SS5D2riD2PR0POSED_BEfl-op3.21-l2wLo.EEp - 3 -



public hearings, legislative sessions, and negotiations between county, state, and. ibderal

agencies in the l970s. Rewriting the process in one session raises the specter of liability for

OP and the state. In particular, consider the following:

1. HRS chapter 91. Hawaii Administrative Procedure Act (HAPA’k. provides due

proce~s provisions that are predictable and accepted by stakeholders. The

legislature may exempt any process from HRS chapter 91 through l~gislation.

However, there is also an overriding constitutional obligation to provide due

process. HRS chapter 91 is a tried and true method.bywhich due process can be

provided and any deviation involves risk. These procedures permit agencies to•

• develop administrative policy promptly and to honor the due process rights of

~.affected parties.

2. Standina and vested interests. People other than the applicant may also have

interests in the permit, for example, adjacent property owners, Any action taken

in which a persgn has legal rights is entitled by law to have a determination on

those rights: HRS chapter 205A currently provides that process through HAPA.

3. Public Hearing. Although a public hearing is not mandatory under state law (the

• CZM Act requires public notice and comment of some kind) it is provided for

under fiRS chapter 91. In addition, a hearing is customary, if not required, in

most all discretionary approvals. It is prudent to always provide for public

hearings, and thea issue a decision.

4. Adopting rules under HAPA reduces risk to the state. As a general proposition,

agencies must pass rules to implement statutes. 01? may need to make rule

changes to account for this new process, and new rules caxi take some time. As

stated in the 1961 Hawaii House Journal — Standing Committee Reports,

• Standing Committee Report No. 8, HAPA was adoptpd to. “provide a uniform

administrative procedure for all state and county boards, commissions,.

departments oi offices which would encompass-the procedure of rule making and

the adjudication~ of contested oases.” AIEo, considà that the Hawaii Supreme

Court has generally applied a very liberal standard to environmental standing;

SBO7SSSD2I4D2PROPOSEDfiED-OP.fi-21-12_WLO.EEP - 4 -



and the Hawaii State Constitution has a number of provisions related to the use

and management of the state’s natural reso rces and the environment. Although

these provisions might not be seW-executing, it is always risky to predict the

outcome of a Hawaii Supreme Court decision. Removing HAPA, as in this

proposed bill, requires the trial courts to fact find without the benefit of an

administrative record.

5. Judicial limitations. The state camiot avoid lawsuits for violations of federal law,

such as lawsuits for violation of the due process clause of the U.S. Constitution.

The state also cannot avoid lawsuits asking for injuiictive relief for violations of

the state constitution.

6. Internal inconsistency within URS chapter 205A. The bill limits judicial

challenges, but that language may be inconsistent with fIRS §205A-6, which

allows “any person or agency may commence a civil action” for failure to

comply with HRS chapter 205A.

7. Issue of Germaneñess. Article 111, section 14 of the Hawaii Constitution

provides as follows, “Each law shall embrace but one subject, which shall be

expressed in its title.”

Thank you for the opportunity to comment on this bill.

SB07555D2HD2PROPO5BDED.op3.21.12w~o.~5p 5 -
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SENATE BILL 755, SENATE DRAFT 2, ROUSE DRAFT 1, PROPOSED ROUSE DRAFT 2
RELATING TO ECONOMIC DEVELOPMENT

senate Bill 755~ Senate Dtit~,Housebraft 1~rdposed~Hduse Dmft2~rópthe~: (l)PART U.-.
To temporarily make the Office of Planning (OP) responsible for the issd~nce of special
management area permits and shoreline s~etback variances for state projects; (2) PART ifi-- To
temporarily exempt airport structures and improvements from the special management area
(SMA) permit and shorelzne’setback vanance (SSV) requirements when the structures and
improvements are necessary to comply with FAA regulations, (3) PART IV - To temporarily
authohze the Department of Land and Natural Resources and Department ofTransportation,
‘with thd approi’al df the Go’veinor, to éxezh~tdepartment j*ojëcts fromthe specia1niaüagen~ent
area permit and shoreline setback variance requirements; (4) PART V — To exempt all wórW’
involving submergcd lands used for state commercial harbor purppsçs 11pm any permit and site
plan revirnkr requirements for lands in the conservation district; aild (5~ PART VI — To’
tempomrily authorize a more streamlined process for exempting state and county projects from
the environmental review process of Chapter 343, Hawaii Revised Statutes (URS), and reduce
the deadline for challenging the lack ofan environmental assessment fora state or county
project. . The Department ofLand and Natural Resources (Department) supports the intent of
PARTlY of this measure which would temporarily exempt state projects from the requirements
of SMA and SSV to expedite the implementation of state projects to improve or repair our
deteriorated facilities and create jobs to improve the economy.

Although this biLl proposes to allow the Döpartment a temporary exemption from requirements
of the SMA SSV under Chapter 205A, ERS, the measure also contains conditions that the
Department believes are reasonable when attempting to balance the need to revitalize the
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cconody while ensuring the protection of the erii’ironment, doastal resources, and public access.
The Department supports the conditions proposed iii this measure, winch are as follows

1 The measure requires state projects to comj,ly with Chapter 343, HRS I

2 .Exernption applies only to “state projects”, which essentially hinits the work to within
facilities and/or parcels under the Department’s jurisdiction (i e parks, harbors, trails,
etc.) and work that is consistent with the existitig:use withinthose ~cffifies and/or

3.
parcels. -.

The measure provides accountability with the Governor through exemptions
recommended by the Board ofLand and Natural Resources or the Chairperson.

4. The measure requires the Department to’coñsult1with both OP and the OffiCe of
Conservation and Coastal Laktds.(QCCL) for sta~te projects deemed exempt OCCL is
charged with regulating activity in conservation, districts and along the shoreline and must
review projects against eight criteria as identified under Subchapter 4, §13-5-30(c),
Hawaii Administrative Rules. The eight criteria’are attkhcd as part of this testimony as
Exhibit 1 and include ãddiessing consistency with Chapter 105A, HRS, adverse impaóts
to natural resources, and compatibilitjr with surrounding,land usep. OCCL has the in-
house expertise ~o perforni thé~e consistenôy evaluations.’

5. The measure has a sunset date ofSue 1, 2015, whidh would allow sufficient time for the
economy to recover and other chhngã to Chapter 205A, HRS (proposed under this same
measure) to be Mly implemented.

The Department also notes that it is in the early stages of discussion with OP to develop a
streamlmcd prgcess that would expedite the implementation of State Projects while maintaining

‘eoiisi~tead9*itWthe federalénd state ápjroyed Coastal ZonC.M~nagemeiñPrograin. As this
process develops over the next few years, the Department will continue to work with OP to
effectuate a set ofprocedures that ~re the rn9~t efficieçt without compromising the intent.ofthp
Coastal Zone Management Law

Since most slate projects span a penod of time to complete the planning, design and construction
phases, the Department requests a clarification regarding the word “proceedings” as used m PART
VII (SECTION 42) of this proposed mea~me If the intent is to allovç projects that are rn~progress
prior to the repeal date of July 1, 2015 to continue to be exempt, we recommend including the
Governor’s approval ofprojects’ exemption as a “proceeding”, and added to SECTION 42 of this
proposed measure. . - - ~.- - -‘

Thank you for the dpportunity tocbnunent. I . . .
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513—5—30

0-2 LAND USES NOr PBERWXSE XDn~flrxzD

CD-i) Land uses not otherwise identified in- section
-~ 13—5-22, 13-5-23, or .13-5-24, which are

consistent ~th the objectives of th~ generql
subrone. LEft 12/12/94; am and cou~j

flE~ - 5 gii~ i ~Auth: ffl8 51830—3) (In~:
MRS 51830-4)

SUBCRAflfl 4

PROCEDUng FOR PEEtTa, SXPR PLAN APPROVALS,
AND MANAGBHflrP PLANS

513—5-30 Permits, ieneiaiiy, (a) Land uses
• - requiring ccnpreheiisjye review by the board are

processed as board permits, Iftànagàrent plans, or
coqSt’éiienajye mañagan~~~ plans, and temporary
variances. Departmental permits and emergency permits
are processed by the departrnex~t and approved by the
chairperson. Site plans are processed by the
department and approved by the chairperson or a
designated reóresentatjve; XE there is any question
regarding the type of permit required for a land use,
an -ap~flcant~ may write to the department to seek a
determination on the type of permit needed for a
particular action.

(b) Unless provided in this dhapter, iand uses
shall not be undertaicen in the conservation district.

• The departmen~ shall regulate land uses in the
• conseWatjon district by issuing one or more of the

fo1lo~Qing approvals:
(1) Depa~üienta~ permit (see section 13-5—33);
(2) Board permit (se&section.13...5..34);
(3) Emergency permit (~ep section 13—5-35);
(4) ?eci,orary variance (see section l3~.5-36);
(5) Site plan approval (see section 135-38); or
(6) Management plan or comprehen~jve manageme~

plan (see section 13—5—39~

5.33
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513—5—30

(C) In evaltatjzjit)je ~~t” f
use, the department or boar4slifl apply tke. following
critsria

(1Y ‘ThC prop~sed land use is consistent with the
~txrpcse vof the’ qonsetva€ioxrdi~trict,

(2) ‘The proposed’ ldñd use i~ cons it~t~it with the
objecti’ves -of the subzone of the land on
which the use will occur

(3) ?hepropoled land use co~lies with
provisions .atd~guidelinàs contained in
chapter 205A, ... IIRS1~, ezV4tled *C~tal Zone
Natageutát*, w~ói~a~TSà~àhle;

(4) ~p p~4 1 ~
sdbetantiat aA~kerse~inEiact to exiJtlnk
natural r4sd cdi~ithti~t t~i surrounding

strut.
otqp
—
ar

(6) fl~

~ ~a~~:dJ

:tipna
or

-~ P

(7)
it

c4à
~fr4~U •lc — ~A’- —

of land will otThe~4ftLzedto
land uSes in the

dettS~é~à~€o fl

44~el~a~ -, ~ !afety.eand’
The applicant shafl have the -burden of d~~’iit~&ti:

~~~i3ñ~$~ aba
(Auth HRS 5~83C-3)~

Note: ~Fdr ~la€c&c:octi :-““ a

State Patk&t’a€&’C&apt’eras-14C 2 -

Forest Reserves; see Chatter 11-104.

5—34
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§13-5j~3O

0-2 LAND USES NOT OTHERWISE XD~TXflED

(D-i) Land uses not otherwise identified in section
13—5—22, 13—5—23, or 13—5—24, which are
consistent with the objectives of the general
subzone. [Eff 12/12/94; am and camp

DEC — ~2Qj1 ] (Auth: IfflS §183C—3) (Imp;
BBS 5183C—4)

SUBCHAPVER 4

PROCEDURES FOR PERMITS, Sfl’R PLAN APPROVALS,
AND N JAGEMENT PLANS

§13—5 -30 Permits, generally. (a) Land uses
requiring comprehensive review by the board are
processed as board permits, management plans, or
comprehensive management plans, and temporary
variances. Departmental permits- and: emergency permits
are processed by the department and approved by the
chairperson. Site plans. are processed by the
department., and approved by the chairperson or a
designated representative. If there is, any question
regarding the type of permit required for4á land use,
an applicant may write to the department to ~~ea a
determination on the type of permit needed for a
particular ‘~ctiqn. ‘ -

(b) Unless provided in this chapter, land uses
shall not b~..undertaJcen in the conservation district.
The department shall regulate, land uses in, the
conservation . district bit isSuing one or more of the
following approvals:

(i) Dpartmental permit (see section 13-5-33)1
(2) Board permit (see section 13-5-34);
(3) Emergency permit (see section 13—5—35);
(4) ‘Temporary variance --(see section 13-5—36’)’;’
(5) Site plan approval (see section 13-5—39)~ or
(6) Managemeit plan or comprehènsi~~ management

plan (see section 13—5—39).

5—33
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§13—5-30

(c) In evaluating the lerlts of: a proposed land
use, the department or board shall apply the following
criteria:

(1) The propdsed land use is consistent with the
purpose of the conservation district;

(2) The proposed land use is consistent with the
objectives of the subzonè of the land on
which the use will occur;

(3) The proposed land use complies with
provisions and guidelines contained in
chapter 205A, ERS, entitled “Coastal Zone
Management’, where applicable;

(4) The proposed land use Will not cause
substantial Adverse impact to thcisting
natutal resouices within the surrounding
area, community, or region;

(5) The propoáed land use, iticluding buildings,
structures, and faOilities, shall be
compatible with the locality and ~urroundiñg
areas r• appropriate to the physiàal.. conditions
and capabilities of the spdcific paràel ót
parcels; .....

(6) The existing physical and environmental,
aspects of• the l8nd, such as natural beauty
and open spacecharactèrist~4s, .:i~i1lbe

• . preserved ~or . imprdved upon, Whióhèver ~s• applicàblé; ~. .

(7) Subdivision of-land will not he utilized to
increase the intensity of land üaós in the
consexvation district; and

(8) The%proposed land uEe will not be rna~èrially
detrimental to the pUblic lie~ltK, tet~ and
welfare .~.

The applicant shall have the burden of demonstrating
that a proposed land use is con istent~ with the above
criteria. LEft 12/12/94; ~amandicómp DEC -~ 2011
(Auth: !RJ, !~8~:~.).;.J!!~.: ~

Note; For regulation of activities in:
State Parks; .see,Chapter~ 13—146.
Forest Reserves; see Chapter 13-104.

5-34
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SB755, SD2, proposed 111)2, RELATING TO ECONOMIC DEVELOPMENT

Testimony of Gary Hooser
Director of the Office of Environmental Quality Control

March21, 2012 -

1 Office’s Position: Strongly Opposed . -

2 Fiscal Implications: None

3 Purpose and Justification: This measure exempts a wide range of state and county projects

4 from the environmental review process of Chapter 343, HRS, and other important public intetest

5 safeguards.

6 The OBQC is opposed to many elements of this Proposed Draft but will keep our

7 comments limited to those pertaining to ElkS Chapter 343.

S Chapter 343’s present exemption process is based on an established procedure which

9 already provides a straight-forward, easy to implement exemption list process for

10 actions/projects that are likely to have no or negligible environmental impacts. Scrapping the

11 current structure that ensures thoughtfIil review~ complete transparency and opportunity for

12 public input in exchange for a unilateral process that includes no public input, no transparency

13 and no system of thoughtful impartial review sets a very bad precedent provides a separate set of
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1 rules for public and private. proj eats, is unnecessary, demonstrates a lack ofunderstanding of

2 Chapter 343 in particular, is not in the best interest of the public and has the potential to do great

3 damage to our natural environment.

4 Ibis proposed new process begs the question: What is the basis or criteria that will be

5 used to det&mine that specific types of projects probably have minimal or no significant

6 environmental impact and therefore should be included on a categorical list ofprojects normally

7 exempt from Chapter 343, liPS? Will there be any consultation before the list is finalized? Will

8 there be any public input? The language in this proposal clearly indicates a lack of

9 understanding ofhow the exemption process actually works. Passing this measure will do little

10 or nothing to streamline or speed the process, but it will significantly muddy the waters and

11 further confuse agencies and applicants as to what is exempt and what is not.

12 The Environmental Council has been current with exemption list requests now for many

13 -months. The Council has repeatedly sent notices to agencies requesting that they update or add

14 to their lists. The existing process is not an onerous and overly burdensome one. I have Eeen the

15 proeqss in action and it works if the agency takes the small amount of time required to engage it.

16 I suppose some agencies would just rather not deal with it, and feel it would be much ~impler

17 just to have the Governor or their Director sign off that a project is exempt. The truth is that the

18 existing Chapter 343 rules allow for that also and no change in the law is needed to make this

19 happen.

20 Tn addition, the OEQc is further concerned that although the proposed exemption

21 authority, ifpassed, is scheduled to sunset on June 30, 2015, the governor’s or mayors’ lists will

22 remain valid indefinitely unless the governor or thayors terminate them.



8B755-SD2-14D2 (proposed) 11TH 03-21-12 WLO/BBP
Page3of3

1 In addition, the proposed draft defines a State Project as: “1) The contracting agency is a

2 state agency and 2) The funding includes state or federal finds.” It would seem that there would

3 be some further clarification needed to the word “includes” to ensure that the minimal or

4 nominal inclusion of state funds would not be used to gain whatever benefits that would

5 ultimately accrue to the developer of any projects. It is also unclear if “state agency” includes

6 the Hawaii Conununity Development Corporation, the Agribusiness Development Corporation

7 or other quasi-independent entities.

B OBQC is also very concerned about the dramatic shortening of the judicial review period

9 concerning a decision to exempt an agency action from 120 days to 60 days. It is important to

10 note that there is no requirement ofpublic notification of an exemption declaration and thus the

11 public has no way ofknowing if a project is exempted or not exempt, nor whether a proposed

12 action has started or not. The public would be kept completely in the dark on exempted projects

13 and 60 days is a woefully inadequate period to respond to an exemption declaration and/or action

14 when there is no requirement to notii~r the public in the first place.

15 In light of this and many, many other serious concerns, the OEQC opposes the Proposed

16 HD2 of SB755 and believes that if passed it would result in irreparable harm to Hawaii’s

17 environment.

18 Thank you.
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The Office of Hawaiian Affairs (OHA) OPPOSES SB 755, SD 2, HO 2 (proposed),
which would severlyerode protections of Hawai’i’s environmental and cultural resources
by creating a myriad of special management area (SMA) and environmental review
exemptions in the name of expediting prdjects with arty level of state or county funding.
We note that the proposed bill draft before these ãommittees varies greatly from the
version passed by the Senate, which authorized “peer-to~peer entertainment” (Le., Texas
Hold ‘em and Omaha poker) and cràated a commission in charge of oversight.

d.

SB 755,502; HD 2 (proposed) would create new SMA and environmental review
exemptlons for a wide varIety of projects that receive any level ofgovernment funding.
This bill adopts language from NB 530, HO 1, which would change four main things
under the existing language and application of Chapter 205A, Hawai’i Revised Statutes:

(1) For projects where the State Is the contracting agency and any state or
federal funds are used, re~move home-rule in SMA permitting from the
counties and place review of state projects with the State Office of
Planning, as lead agency for the coastal zone management program
(CZMPL,while also x~iaking public hearings for these projects option~l;

(2) For projects where the State is the contracting agency.and any state or
federal funds are used, remove home-rule in gra~ting shoreling setback
variances from the counties and place review of state projects with the
State Office of Planning, as lead agency for CZMP;

(3) Under Section 7 of the bill, remove the requirement that state projects
need to be consistent with county general plans and zoning; and

(4) Under Sections 28-31 of the bill, grant the Board of Land and Natural
Resources (BLNR) and the Director of the Department of transportation
(DOT) the authority to exempt state projects from SMA permitting and
shoreline setbacks, where their respective departments are the
contracting agency. -

In add!tion to the SMA exemptions provided in NB 530, ND 1, the instant bill, as
proposed, would also create a new process for exempting state or county projects from

1-



environmental review, under Chapter 343, HawaiI Revised Statues. These new
amendments grant environmental assessment (EA) exemption authority to the
Governor and mayors for specific types ofstate orcounty projects deemed to probably
have minimal effect to no effect on the environment. This bill also includes the
cdmmercial harbor and airport permitting exemption~ otherwise found in HB 2613, HD1
and HB 2154, HD 2, SD 1, respectively.

The proposed SB 755,50 2, H D 2 grants the State broad powers over project
planning while simUltaneously reducing county and community input. The SMA
amendments contained in Parts 1 through V of the bill would grant the state near
unilateral control over projects with any level of state or federal funding by placing
approval authority in~the State of Hawai’lOffice of Planning, by giving the BLNR and
Stat~ DOT Director the authorityto exeh~ttheir agency ~rojects from SMA ~ermlts and
shoreline setback, and by eliminating the requirements that state projects conform to
county general plans and zoning.

Equally troublesome is the separate EAexemption process created for state and
county projects when a functional system forcreatin~ agency exemption lists currently
exists and is overseen by the Office of Environmental Quality Control (OEQC) and the
Environmental Council. There appears to be no functional difference between the
system that this bill would establish under the Governor or county mayors and the
system currently iii place, exèeptthat the proposed system would bypass public’review
and approval by the Environmentáltouncil and the list of exemptions could be
‘Immediately valid folldwihg thi publlààtion of the Governor’s or mators’ exemption lists
in the periodic bulleting published by OEQC. Moreover, the executive branches’
exemption iists:do not include a methanlsm for chanEès àr deletions and would remain
effective following the June 30,2015 sunset pro••~vi~ton, unless expliciti~ repealed.

Without any showingof coirelation, the proposed bill appears to suggest that
stateand county oversight are~omehow prEventing economic reàoverythrouglj state
and county project expenditures. Although this bill maybe touted as a means of
promoting economic recovery, the consequencésof poor planning remain the same,
regardless of the State’s economic state, and could result in irreversible irñpacts or
costly remediatlon measures in the future.

Therefore, OHA urges the committees to HOLD SB 755, SD 2, RD 2, as proposed.
Mahalo for the opportunit~to testify on this measure.
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This measure provides an annual general excise tax (GET) holiday on
the sales of certain school supplies, computers, and computer equipment
starting at the beginning of the last Wednesday in July and ending five days
after.

The Department of Taxation (Department) supports the intent of this
measure; however is concerned with the fiscal impact of this measure
given the current revenue forecast.

I. SUPPORT FOR TAX RELIEF THROUGH A GET HOLIDAY

The Department supports the tax relief intended by this measure. In
light of the current economic slowing experienced in Hawaii and nationwide,
both state governments and the national government have been actively
seeking means to stimulate the economy. This measure serves as an
efficient and effective means of stimulating the economy on a short-term
basis. How much stimulus would result from this measure is difficult to
project; however all tax revenue would remain in the economy. GET holidays
will likely encourage people to purchase the targeted goods in higher volume.
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Beyond stimulus, this measure also serves the targeted purpose of
minimizing the tax impact on the sales of school supplies and expensive
computers. As is well known, having access to the necessary school supplies
and computer technology greatly enhances the quality of education children
experience. For others, access to computers is a necessity in carrying out
many daily tasks.

II. FISCAL CONCERN. REVENUE IMPACT & METHODOLOGY

As with all measures, the Department must be cognizant of the
biennium budget and financial plan. This measure has not been factored into
either.

This measure will result in an estimated revenue loss of $7.8 million per
year from FY 2012 to FY 2016.

It is estimated that retail sales covered by the legislation amounted to
about $2 billion in 2002. Using growth in retail sales from 2002 through 2009,
it is estimated that the bill would affect goods with annual sales of $2.6 billion
by July of 2011. For purposes of the revenue estimate, it is assumed that the
bill causes consumers to move purchases of about 7.5% of the annual total
into the window for GET exemption (about four times the average weekly
sales amount). Thus, the GET loss is estimated to be $7.8 million (= $2.6
billion X 0.075 X 0.04) for each fiscal year beginning in FY2012 (assuming the
legislation is passed before the sale time for July and August of 2011).

Ill. OTHER COMMENTS

The Department offers the following technical comments for the
committee’s consideration—

LIMIT PER PURCHASE—As currently written, the exemption applies to
“purchases.” This provision would not preclude people from “stacking” or
“structuring” purchases by returning to the retailer later over the weekend.
The Department does not object to repeat uses of the exemption and merely
points it out.

SUPPORT FOR SUBSECTION (d)—The Department supports subsection (d)
and requiring that proper records be required for this GET holiday. The
Department appreciates this provision because it shifts the administrative
burden to the retailer to ensure compliance.
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The Office of Information Practices (01?) takes no position on the purpose of this bill,

which is to establish a Hawaii peer to peer gaming commission authorized to issue two 10 year

licejises to operate peer to peer internet gaming operations. However, 01? offers the following

comments and concerns regarding two provisions of the bill.

First, 01? notes the following regarding provisions related to the commission’s meetings.

The proposed §3(f) at part I, section 2 (p. 5), appears to make explicitthat the commission will

be subject to the open meeting provisions ofpart I of chapter 92 (the Sunshine Law): “The

commission, subject to chapter 92, shall hold at least one meeting in each quarter of the State’s

fiscal year.” Given this statement, 01? questions the provisions in that same section that provide

that “[sipecial meetings may be called by the chairperson or any four members upon seventy-two

hours written notice to each member” and that require the commission “to keep a complete and

accurate record of all of its meetings.”

The Sunshine Law contains provisions that address these matters. Specifically, the

Sunshine Law provides at §92-8(b) for emergency meetings where an unanticipated event

requires a board to take action on a matter within less than the 6 day public notice period
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required by the Sunshine Law. However, the Sunshine Law only allows such meetings where

certain requirements are met to ensure the necessity of such a meeting and to allow as much

public notice as possible under the circumstances. Given that this provision balances the need of

boards to act under a shortened timefranie with protection of the public’s interest, and generally

applies to all other boards subject to the Sunshine Law, OIP recommends that the special

meetings provision in the proposed bill be deleted. Further, §92-9 of the Sunshine Law requires

boards to keep written minutes of all meetings that “give a true reflection of the matters

discussed at the meeting and the views of the participants.” Given this, OW recommends that the

requirement that the commission keep a complete and accurate record of all its meetings be

deleted to avoid any confusion regarding application of the Sunshine Law’s provisions.

Second, OW questions the need for the blanket confidentiality provision provided at

proposed §8(d) at part II, section 5(p. 26) for all information and records “supplied to or used by

the commission in the course of its review or investigation of an application for a license.” OW

notes that there is generally no such confidentiality requircment for other types of licensures, and

that HRS chapter 92F, the Uniform Information Practices Act (Modified) (UIPA), already

provides exceptions from public disclosure that would apply, in large part, to the licensing

application information that this bill seeks to protect. For example, the UIPA’ a “frustration of a

legitimate government function” exception would protect a license applicant’s confidential

commercial and financial information as well as the commission staffs recommendations and

memoranda about a license applicant.

Whether to provide the confidentiality provision proposed is a policy decision for the

Legislature. However, OW notes that it would be a departure from the underlying intent of the

UIPA to provide a uniform standard for records disclosure. OIP further notes that if a

confidentiality provision is enacted, language in that section that reads “and exempt from public

disclosure required by chapter 92F” is unnecessary and should be deleted because the UIPA

provides an exception for disclosure at §92F-l3(4) for records made confidential by state statute.

Thank you for the opportunity to testis on this bill.
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Chair McKelvey, Chair Keith-Agaran, Vice-Chair Choy and Vice-Chair Rhoads, and

Members of the Committees.

The Department ofBusiness, Economic lievelopment, and Tourism (DBEDT) supports

the intent of SB755,HD I PROPOSED which seeks to generate revenues for the State of Hawaii

from peer-to-peer gaming, and establishes a commission under DBEDT. We do have concerns,

however, about the regulatory role that DBEDT may assume in regards to overseeing and

administering the commission that is licensing the gaming activities.

Thank you for the opportunity to testi~’ on this measure.
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Chair ige and Members of the Committee:

This bill provides for an annual exemption from general

excise tax on retail sales of certain school items, creating an

annual general excise tax holiday.

The Department of the Attorney General has the following

comment on this bill. It may be challenged that this bill

facially violates the Commerce Clause of the United States

Constitution (“Commerce Clause”) To avoid confusion and

unnecessary litigation, we nonetheless reqommend that the bill

be amended so it is not facially discriminatory under the

Commerce Clause.

The United States Supreme Court recognized that although

the Commerce Clause is phrased merely asa grant of authority to

Congress to “regulate Commerce . . . among the several States,”

article I, section 8, Cl. 3, it is well established that the

Commerce Clause also embodies a negative command forbidding the

states to discriminate against interstate trade. Associated

Industries v. Lehman, 511 U.S. 641, 646, 114 S. Ct. 1815, 1820

(1994). The Commerce Clause prohibits regulatory measures

designed to benefit in-state economic interests by burdening

40S527..EOV
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out—of-state competitors. Id. at 647, 114 S.Ct. at 1820 citing

New Energy Co. of md. ‘1. Limbach, 486 U.S. 269, 273-74, 108

S.Ct. 1803 (1988). The fundamental command of the Commerce

Clause is that “a State may not tax a transaction or incident

more heavily when it crosses state lines than when it occurs

entirely within the State.” Id. citing Armco Inc. v. Hardesty,

467 U.S. 638, 642, 104 S. Ct. 2620, 2620 (1984)

This bill may be challenged as being discriminatory under

the Commerce Clause because: (1) although it provides for a

general excise tax holiday, it does not provide for a

corresponding use tax holiday; and (2) it expressly provides

that the ~enera1 excise tax holiday does not apply to mail,

telephone, e-mail, or internet orders with businesses operating

outside the State of Hawaii.

1. There is No Corresponding Use Tax Holiday

Use tax under chapter 238, Hawaii Revised Statutes (BRS),

provides for “an excise tax on the use in this State of tangible

personal property which is imported . . for use in this

State.” Matter of Hawaiian Flour Mills, Inc., 76 Hawaii 1, 13,

868 P.2d 419, 431 (1994), citing URS § 238-2. The general

theory behind such a tax is “to make all tangible property used

or consumed in the State subject to a uniform tax burden

irrespective of whether it is acquired within the State, making

it subject to the [general excise] tax, or from without the

State, making it subject to a use tax at the same rate.”

Hawaiian Flour Mills, Id., citing Halliburton Oil Well Cementing

Co. v. Reily, 373 U.S. 64, 66, 83 5. Ct. 1201, 1202, 10 t. Ed.

26. 202, 204 (1963). In the absence of a use tax that

complements a general excise tax, sellers of goods, which are

acquired out-of-state, theoretically enjoy a competitive

advantage over sellers of goods acquired in-state: not being

409527 .DOC
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subject to the general excise tax, out-of-state products would

be less expensive than in-state products, the prices of which

would presumably reflect some pass-on of the general excise tax.

Hawaiian Flour Mills, Id. Thus,

[t]he [use) tax buttresses the general excise tax as
it is designed to prevent the avoidance of excise
taxes through direct purchases from the mainland. Its
ultimate purpose is to remove the competitive
advantage an out-of-state wholesaler or retailer would
otherwise have over a seller subject to the payment of
State excise taxes.

Hawaiian Flour Mills, Id., citing In re Habilitat, Inc., 65 Raw.

199, 209, 649 P.2d 1126, 1133-34 (1982).

It may be argued that the use tax exceeds the general

excise tax under this bill because it provides for a general

excise tax holiday but no corresponding use tax holiday. It may

be argued that this is facially discriminatory under the

Commerce Clause. In Associated Industries v. Lohman, 511 U.s.
641, 11.4 S.Ct. 1815 (1994), the Missouri use tax on imported

goods, depending on the buyer’s location in the State, exceeded

the local sales tax. Id. at 645, 114 S.Ct. 1815. One of the

issues was whether such taxes violated the Cormuerce Clause. In

Associated, the U.S. Supreme Court held that a state’s use tax

that exceeds the local sales tax violates the Commerce Clause.

Id. at 649, 114 S. Ct. at 1821. It stated:

Where a state imposes equivalent sales and use taxes,
we have upheld the system under the Commerce Clause

Where the use tax exceeds the sales tax, the
discrepanc~’ imposes a discriminatory burden on
interstate commerce.

Id. at 648, 114 5. Ct. 1821. Hawaii has a general excise tax,

not a sales tax. However, the same analysis applies.
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This Commerce Clause concern may be addressed by action

taken by the Director of Taxation pursuant to section 238-3,

HRS, which provides in part:

§ 238-3 Application of tax, etc. (a) The tax
imposed by this chapter shall not apply to any
property, services, or contracting or to any use of
the property, services, or contracting that cannot
legally be so taxed under the Constitution or laws of
the United States, but only so long as, and only to
the extent to which the State is without power to
impose the tax.

To the extent that any exemption . . . is
necessary to comply with the preceding sentence, the
director of taxation shall:

(1) Exempt or exclude from the tax under this
chapter, property, services, or contracttng or the use
of property, services, or contracting exempted under
chapter 237p . . [Emphasis added.]

However, to avoid confusion and unnecessary litigation, we

recommend that the bill be amended so it is not facially

discriminatory by expressly adding a corresponding use tax

holiday.

2. The Exclusion of Mail, Telephone, E-mail, or Internet
Orders with Busineses Operating Outside the State of
Hawaii from the General Excise Tax Holiday

The bill expressly provides that the general excise tax

holiday does not apply to “[m]ail, telephone, e-mail, or

internet orders with businesses operating outside the State of

Hawaii” (p. 4, lines 14-15)

It is not clear what is meant by “businesses operating

outside the State of Hawaii.” For example, does this include

businesses that operate inside as well as outside the State of

Hawaii? Further, as currently d±afted,. it may be argued that

this is facially discriminatory under the Commerce Clause

because the State is taxing a transaction or incident more

heavily when it crosses state lines than when it occurs entirely
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within the State. This Commerce Clause concern may be addressed

by sectIon 237-22, HRS, which provides in part~

S 237-22 Conformity to Constitution, etc. (a) In
computing the amounts of any tax imposed under this
chapter, there shall be excepted or deducted from the
values, grosá proceeds of sales, or gross income so
much thereof as, under the Constitution and laws of
the United States, the State is prohibited from
taxing, but only so long as and only to the extent
that the State is so prohibited.

(b) To the extent that any . . method to
determine tax liability is necessary to comply with
subsection (a), each taxpayer liable for the tax
imposed by this chapter shall be entitled to full
offset for the amount of the legally imposed sales,
gross receipts,

To avoid confusion and unnecessary litigation, we nonetheless

recommend that this exclusion to the general excise tax

exemption on page 4, lines 14-15, of the bill be deleted.
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